
In re Marriage of Blazer (8/25/09 -  176 Cal.App.4th 1438) 
 
This case addresses two issues that needed judicial clarification, 1) A definition of 
income available for Spousal Support and 2) the infamous "Double Dip". 
 
Income available for Spousal Support 
 
On appeal (W) the wife took issue with certain expenditures that the lower court 
allowed in determining H's income available for support. 

 
“. . .  wife argues that by excluding  'income that was used by [hus-
band] to diversify into other areas of his business to establish a more 
vertically integrated business,' the court 'failed to use the total of [hus-
band’s] income in setting support which is an abuse of . . . discretion.' 
Wife challenges only the nature of these expenditures, not the 
amount." 
 

The Court acknowledges that there is no statutory definition of income for spousal 
support and that child support and spousal support serve a different purpose.  The 
purpose of child support reflects a child's right to be maintained in a lifestyle and 
condition consonant with their parents' position in society after the dissolution of 
the marriage, whereas spousal support orders require a consideration of the parties' 
standard of living during the marriage. 
 
For purposes of income for spousal support the Court divided the income of BW 
(the business) into two types: 1) income that is needed to cover the expenses for 
the operation of the business and 2) income that is chargeable to H.  Income re-
quired for the operation of the business is not income available for support.  Ac-
cordingly, the amount of income needed to "vertically integrate" was not available 
for spousal support.  The Court also allowed these expenses as a deduction for 
child support. 
 
This is not a new concept, perhaps just new terminology, income for the business 
versus income for the owner.  We have been using Owner's Discretionary Earn-
ings, Disposable Income, Available Income, etc.  This does not seem to set any 
milestones, but the discussion regarding the interaction of child versus spousal 
support is insightful. 
 
Double dip 
 
Our colleague, Don Miod is used by the Court to summarize the double dip issue. 
 

“In circumstances in which the property division includes a business 
to be valued, it will most likely include both tangible and intangible 
assets. [¶] If the value of an intangible asset, such as goodwill, is 
charged to one party, the income stream, which is being used for the 
calculation of income available for support, is most likely the same 
income stream that was used for the computation of goodwill.  Hence, 
the double dip.” 

 
The Court approaches the issue of buying out excess earnings twice, once as 
goodwill and a second time as spousal support with the pension analogy.  In re 
Marriage of White (1987) 192 Cal.App.3d 1022 H paid for the pension received in 
the property division agreement and when H began receiving distributions from the 



pension in the future, these distributions were considered income for purposes of 
support.  H claimed this was "double dipping" on behalf of his ex-spouse.  The 
White court stated, “spousal support considerations are separate and distinct from 
property division concepts.”   They implicitly rejected the double-dipping theory.  
Perhaps, White should have been argued on a "return of capital" theory, i.e., a por-
tion of every pension payment was a return of the payee's capital and the rest is in-
come. 
 
The Court then continuesfor 6 pages with a second anti-double dip argument.  The 
Court basically says if the goodwill is based on future earnings then, yes it is dou-
ble. 
 
The Court states, "Husband’s challenge to the spousal support order is premised on 
the factual assertion that the court’s earlier valuation of BW was based on hus-
band’s post-separation efforts."  H apparently argued that the goodwill he pur-
chased from W in the community property division was determined from post-
separation earnings - because the excess earnings method “is in essence a way of 
talking about expected future earnings.  To argue otherwise is splitting hairs.”   
 
The Court then discussed the prohibition on using future earnings to compute 
goodwill and that H's experts both testified that future earnings are not allowed in 
valuation for California family law purposes.  The Court found that BW was not 
valued using post separation earnings and, therefore, no double dip. 
 
In concluding, the Court quotes the New York State case (Grunfeld v. Grunfeld, 
supra, 94 N.Y.2d at p. 707.) that prohibits double dipping.   
 

"There is no double counting to the extent that maintenance is based 
upon spousal income which is not capitalized and then converted into 
and distributed as marital property"  

 
 


